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APPELLANT'S OP^imTG BRIEF 
Statement of the Case 
This i s an. appea l "by defendant and 
^oun te rc la imant from a juc.gment en te red a f t e 
t r i a l by Court awarding p l a i n t i f f damages of 
[51,333*06, p l u s r ea sonab l e a t t o r n e y ' s f ees 
amounting to 0455.00 i 34?o of the judgment, 
t o g e t h e r with- c o s t s i n the sum of )24..30, 
and. making no f ind ing on d e f e n d a n t ' s coun te r 
iclaim. 
The t r a n s a c t i o n of t h e p a r t i e s g iv 
[rise t o the e n t i r e con t rove r sy invo lved a r e 
fvolving charge agreement whereby t h e p l a i n t i 
i s s u e d the defendant a BankAmericard which 
bould be used to o b t a i n merchandise from v a r 
i o u s merchants and t o o b t a i n cash l o a n s from 
[the p l a i n t i f f . 
Upon d e f e n d a n t ' s f a i l u r e and r e f u s 
to make repayment in accordance wi th the a l -
l eged repayment t e rms , p l a i n t i f f dec l a r ed t h Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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Attached to the original complaint 
Iwas a cardholder agreement. Based upon that 
agreement defendant answered and filed a COUJ 
prclaim alleging the monthly finance charges 
actually added' were greater than permitted b; 
said agreement. 
Thereupon, plaintiff filed a motioi 
to amend his complaint. 'The proposed araende< 
Icomplaint was identical to the original com-
plaint except a different cardholder agree-
ment, more favorable to plaintiff, was attac! 
Over defendant's objection plaintiff's Motioi 
[To Amend His Complaint was granted. 
During the discovery procedure def< 
dant propounded his Second Set Of Interroga-
tories- which plaintiff partially declined to 
answer. At a hearing the court upheld some 
ot plaintiff's objections, but specifically 
ordered the plaintiff to answer two interro-
gatories. See the letter hj Court "Reporter Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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So defend ait filed a Motion I?or Sur 
nary Judgment based upon plaintiff's failure 
[to answer the two interrogatories. Before 
bhe hearing plaintiff merely refilea the Ari-
ls v/ers To Second Set Of Interrogatories it ha( 
'[previously answered. 
7/hile still in default of a court 
|order to answer the two interrogatories, pi a: 
tiff filed a motion and order to show cause 
why the matter should not "be set for trial 
on the ground the defendant refused to sign 
a notice of readiness for trial. This notici 
of readiness included a paragraph that obli-
gated the signator to certify that discovery 
was completed. Again defendant pursued his 
Motion 7or Summary Judgment on ground that 
plaintiff had refused to answer the two inte: 
rogatories ordered almost two years to be 
answered. 
On the 13th day of May, 1974 the Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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[ i n t e r r o g a t o r i e s wi th in 15 days . P l a i n t i f f 
answered only one of them before t r i a l . 
Defendant f i l e d a Motion Por Con-
t i nuance 9 days "before the t r i a l on the grou 
t h a t defendant was a c t i n g as h i s own a t t o m e 
in U.S . D i s t r i c t Cour t , C e n t r a l D i v i s i o n f o r 
C a l i f o r n i a , mid the schedule of t h e two p r o -
ceed ings c o n f l i c t e d . The cou r t denied defen 
c a n t ' s Motion Por Cont inuance , and t r i a l was 
the I'd wi thout him. 
Summary of t h e P l e a d i n g s 
E x h i b i t "A" a t t ached t o the o r i g i n a l 
complaint p e r m i t s the p l a i n t i f f t o add mon-
t h l y f inance charges of 1;1 of unpaid ba lance 
from $500.00 up . 
Defendant admi t ted t h i s i s the agr 
ment between the p a r t i e s and a t t a c h e d t o h i s 
answer end. counte rc la im s t a t e m e n t s which she 
p l a i n t i f f had been adding monthly f inance 
A - , r- ..4 
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plaintiff was now estopped from denying exhi-
bit "A" attached to the original complaint' 
[was not the agreement "between the parties, 
Ithe court granted plaintiff's motiong to ame: 
jits complaint by attaching a new agreement 
which permitted a finance charge of 1 ^ per 
[month. Both agreements obligate the defen-
dant to pay reasonable attorney* s fees in tli 
event of a lawsuit. 
Thereupon, defendant alleged the 
nethod of computing the monthly finance chai 
rendered usurious on its face exhibit "A" 
attached to the amended complaint. 
Summary of the bindings 
The trial court found Exhibit "A" 
attached to the Findings Of F&ct And Gonclu 
ion Of lav/ was the revolving charge agreeiu 
between the parties, and "that the defendan 
(had failed and refused to make repayment to Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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As v;ill be shov.n later in this brie 
lall finance charge payments in accordance wit 
[this agreement v;ere usurious. 
Summary of the Evidence 
All evidence was documentary, and 
lerliibits relevant to this appeal are in the 
Iclerk's transcript. 
Not forwarded are photocopies of h: 
flings, cancelled checks, and monthly statemei 
epresenting approximately five years of Ban' 
lAmcricard use, These may be relevant if the 
case is remanded. 
ISSUB3 PREoIHTBj) 3Y THIS AT^AL 
1 . V'as p l a i n t i f f estopped to s u b s t i t u t 
•a. d i f fe ren t cardholder ' s agreement? 
2. Should defendant ' s notion For 3um-
|mary Judgment have been granted for p l a i n t i f 
(refusal to ansv/er i n t e r r o g a t o r i e s ? 
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5. Is'"the Gcxclholder's Agreement usur-
ious and, i f so, what i s the proper effect 
|of any such usury*? 
ARGU!,IGNT 
PLAINTIFF IS ESTOPPED PROM SUBSTITUTING 
• A DIFFERENT" CARIEOLIEE'S AGREEMENT APTET 
DEPENDANT'S RELIANCE UPON THE ORIGINAL 
By paying 315»00 to f i l e h i s count-
erclaim and r i sk ing l a r g e r , opposing a t t o r -
ney ' s fees by answering, defendant p re jud ic -
i a l l y r e l i e d t ha t Exhibit "A" at tached to th< 
o r ig ina l complaint was indeed the agreement 
[between the p a r t i e s . This exhibi t on i t s 
face showed t h a t defendant had a l eg i t ima te 
defense and a meri tor ious counterclaim, i 0 e . 
p l a i n t i f f had "oeen charging monthly finance 
charges of 1.5;^ on the unpaid balance when 
the agreement permitted only 1;"5. 
In Skyring v . Greenwood 4 B.&C. 28] Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
his account which had not, in fact, been re-
ceived. It was held that the paymaster v/as 
estopped to deny that the money had not been 
'[received, though the only change in position 
'that was shown v/as the presumed accoraraodatioi: 
|of the officer to his supposed income. 
' PLAEITIEP' S REFUSAL TO A1T37ER INTERRO-
GATORIES JUSTIFIED SUMMARY JUDC-:.3NT FOR 
DEFENDANT 
In Hammond Pecking Go. v. Arkansas 
212 U.S. 322 the Court ruled that a state 
court, consistently v/ith the Due Process Clai 
of the Fourteenth Amendment, could strike th< 
answer of and enter a default judgment again* 
la defendant who refused t> produce documents 
in accordance v/ith a pretrial order. 
In the case at bar plaintiff to 
this oate has not answered on interrogatory 
and answered another approximately two years 
after being ordered to do so following re-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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pits o r d e r had been complied with when i n fac t 
t t hadn't. 
THE COURT 3RE0R3B IN EENYIIJG- BEPENDMT'S 
MOTION FOR GONTIIIUiiHCE 
The t r i a l i n B a i r a s v . Johnson 
(1962) , 15 Utah 2d 269, 373 P . 2d 375 was 
[postponed from June 1 4 , 1961 u n t i l June 28 , 
0.961 " t o accomodate the p e r s o n a l convenience 
|of one of p l a i n t i f f ' s counsel,,11 
T h e r e a f t e r , he was g ran ted two mors 
[continuances even though h i s l a s t motion was 
Lot t i m e l y pe r Rule 6 (d ) 0 Defendant i n the 
lease a t b a r was n o t g ran ted one c o n t i n u a n c e . 
I n P a t t o n v , Ivans (1937) , - U t a h - , 
[69 P». 2d 969 s o l e counsel fo r t h e a p p e l l a n t 
hps engaged i n f e d e r a l Court and did n o t mak« 
|a motion for con t inuance in S t a t e Cour t u n t i ] 
the venue had a l r e a d y a r r i v e d . His motion 
[for cont inuance was p r o p e r l y denied because 
a cont inuance would have been a t t h e e:roense Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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counsel could not have notified the col-
or the clerk in time to avoid the call3 
of the jurymen." Id a 971. 
Defendant in the case at b?r made 1 
lotion For Continuance 9 t.;ays before trial ar 
sent a telegram the day "before the scheduled 
ferial. This was sufficient to avoid the cal-
JLing of jurymen. Exhibits attached to Defen-
dant1 s notion Por A New Trial indicates the 
(defendant's involvment in Federal Court in 
Los Angeles on the eve of his trial in Dis-
trict Court in Drigham City, Utaho 
"And certainly a trial court desiring 
to tc fair would, unless there were 
very important'and urgent counter con-
siderations, not force to trial a case 
where sole counsel was engaged in the 
trial of another case." Id n 971 
The trial court in its Memorandum 
Decision of September 4, 1974 emphasizes tha* Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
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he v.ould thereby certify falsely that discove 
was completed. 
CAE3H0LDER' AGREEMENT 13 USURIOUS M S YQ1 
Erihibit "A" attached to the Finding 
Of Eact And Conclusion Of Law provides: 
"If Cardholder elects to er.tend payment 
under paragraph 3 (b) above, a FINANCE 
CHARGE of ly per cent per month on the 
previous balance, consisting of cash 
advances and purchases,, after deducting 
payments and credits posted during the 
billing cycle. This is en ANNUAL PER-
CENTAGE RATE of 18;o. (Emphasis added) 
The United States Court of Appeals, 
Fifth Circuit explains v/hy computing finance 
charges on the previous balance is objection-
able : 
"8. This arrangement is further objec-
tionable because as heretofore indica-
ted, the monthly finance charge is made Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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days, or only one clay, and regardless o 
whether it was going to continue to e:± 
thirty days or only one day." Partgin 
First national Brnli of Montgomery (1972 
467 P 2d ^ 177 
The hypothetical example diagramed 
below should held the Court understand the 
previous balance method. At time 0 after 
adding cash advances and purchases assume 
Ithe amount owed is 3100.00. Also, assume 
the cardholder pays 0100.00 on his account 
|L5 days later. 
$100.00— 
0 -L5 ~$ 
I t i s seen tha t the cardholder owe' 
U00.00 for 15 days and )0.00 for 15 days so 
the average balance i s 050.00 for 30 days. Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
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bf ly;"' computed on "'one average b a l a n c e , the 
amount added, a t t i n e 30 , a long wi th the cash 
(advances and p u r c h a s e s , would "be DO.75* 
Under Utah Code M n . 70B-3-201 (4) 
(a) ( i i ) t h e f inance charge added would be 
0.00 
Ui th the p r e v i o u s b a l a n c e method 
jffche f inance charge of l y ) p e r month would be 
computed on t h e p r e v i o u s b a l a n c e of ')100.00, 
pud J l . 50 added a long with t he cash advances 
land p u r c h a s e s . • 
"Every pe r son , or i n t h e event of h i s 
dea th h i s p e r s o n a l r e p r e s e n t a t i v e s , 
who s h e l l pay or d e l i v e r any g r e a t e r 
sum or va lue than i s al lowed by t h i s 
t i t l e t o be r ece ived fo r or on any loai 
or f o r e b e a r a n c e , or who s h a l l pay the 
p r i n c i p a l or any p a r t t h e r e o f of a u su 
i o u s l o a n or f o r e b e a r a n c e , may r ecove r 
from the person who s h a l l have taken o Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
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c i p a l and i n t e r e s t , p rovided the a c t i o n 
i s b rought wi th in one yea r a f t e r such 
payment o r d e l i v e r y . " Morgan L-otor ft 
f i nance Go. v . Ol iver (1942) 1 2 A p . 2d 
a t 781 
Conclusion 
I n the case a t b a r p l a i n t i f f i s a t -
tempt ing t o c o l l e c t p r i n c i p a l , i n t e r e s t , and 
a t t o r n e y ' s f ees on a u s u r i o u s c o n t r a c t which. 
i f c o l l e c t e d , under the above c i t e d case wou] 
enable t h e defendant t o immediately b r i n g an 
a c t i o n t o recover t h e sums back . So t h e 
c a r d h o l d e r ' s agreement i s vo id , 
I'or r e f u s a l to make d i s cove ry 
d e f e n d a n t ' s n o t i o n ]?or Summary Judgment shou! 
foe gran ted on h i s c o u n t e r c l a i m . 
In any event the case should be re-
manded so defendant can appear i n person a t 
this t r i a l and defend a g a i n s t e i t h e r cardholc* Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
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Certification of "ailing 
iU 
I hereby certify that on the fol-
lowing date I mailed two copies of the. for-
oing, postage prepaid to Jack H. I.lolgard, 
[Attorney At Law, P.O. Box 461, Brigham 
"ity, Utah 84302 and one copy, postage 
[prepaid to Clerk, Bo:: Elder .District Court, 
brigham City, Utah 84302. 
Dated Bee. 13, 1974 at Los Angeles, Calif. 
• Respectfully Submitted 
Gordon JJ7 Johnson 
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